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MEMORANDUM OPI NI ON & ORDER

| nt roducti on

Plaintiff Sheryl Hall is a former conputer systens
manager for the White House. Hall and other White House
enpl oyees were allegedly instructed to create a partisan,
political database on Denocratic contributors and fundraising
usi ng governnment staff and resources. Hall alleges that after
she conpl ained that this practice violated the Hatch Political
Activity Act, 18 U.S.C. 8 594 et seq, defendant Hillary Rodham
Clinton and others conspired to force her out of her job.

Hall clainms that she suffered danages as a result of this



treatment, including enotional distress and stress-rel ated
physi cal ail nments.

Hal | comrenced this action against Clinton and the
Denocratic National Commttee (“DNC'). Specifically, she sued
Clinton for tortious interference with contractual relations
and intentional infliction of enotional distress. She also
sued DNC all eging civil conspiracy and, pursuant to section
1985(1), conspiracy to injure her on account of the |awful
di scharge of her duties.

Hal | brought an earlier case in the Eastern District of
Virginia, Hall v. Clinton, No. 99-694-A (“Hall 1”), which
i nvol ved the sanme facts but stated clainms under different
| egal theories. The Eastern District of Virginia dismssed on
two alternate grounds: (1) the court had no subject matter
jurisdiction due to preenption under the Civil Service Reform
Act, 5 U S.C. 88 1201 et seq. (“CSRA"); and (2) failure to

state a clai mupon which relief can be granted. See Hall |
No. 99-469- A Decenber 3, 1999 Order (E.D. Va.). The Court of
Appeal s for the Fourth Circuit affirmed. See Hall v. Clinton,
235 F. 3d 202 (4th Cir. 2000).

Clinton and DNC filed notions to dism ss this case. Hal
opposes both motions and filed a motion to disqualify the

United States Departnment of Justice (“DQJ”) fromrepresenting
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Clinton. Upon consideration of Hall’s notion to disqualify
DQJ, the opposition thereto, and the argunents in court, the
nmotion to disqualify DQJ fromrepresenting Clinton is DENIED
Further, upon consideration of the two notions to dism ss, and
t he oppositions thereto, each defendant’s notion to dismss is

GRANTED. This case is DI SM SSED W TH PREJUDI CE.

1. Hall’s Motion to Disqualify DOJ and to Strike the
Pl eadings Filed on Clinton’s Behal f.

Early in this case, Clinton indicated that she was
seeking representation from DOJ under 28 C.F.R 8 50.15(a)(1),
whi ch aut hori zes representation for federal enployees sued for
activity within the scope of enploynent and where
representation is deenmed in the interest of the United
States.! However, Clinton now states that DQJ is not

providing her with representation pursuant to 28 C.F. R 8§

Hal | contends that Clinton is not eligible for such
representation because she is not an enpl oyee or officer as
defined in the federal code. See 5 U S.C. § 2104, 2105. DAQJ
argues that the fornmer First Lady is a “quasi” or “de facto”
enpl oyee. DQJ cites the D.C. Circuit case that found Clinton
to be a de facto enpl oyee for purposes of the Federal Advisory
Commttee Act, Assn. of Anmer. Physicians and Surgeons v.
Clinton, 997 F.2d 898 (D.C. Cir. 1993), as well as the
congressi onal authorization for the spouse of the president
“in connection with assistance provided by such spouse to the
President in the discharge of the President’s duties and
responsibilities.” 3 U.S.C. 8§ 105(e).
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50.15(a)(1), but, rather, under the departnent’s broader

aut horization to provide representation to protect U S
interests. See 28 U.S.C. 88 516, 517. Specifically, 28

U S.C. 8 516 gives the Attorney General responsibility for the
conduct of litigation in which the U.S. is a party or U S.
interests are at stake. Section 517 states that the
“Solicitor General, or any officer of the Departnment of
Justice, may . . . attend to the interests of the United
States in a suit pending in a court of the United States .

DQJ contends that the departnent has unrevi ewabl e
authority to decide who to represent under 28 U. S.C. § 517,
citing to Fal kowski v. EEOC, 764 F.2d 907, 911 (D.C. Cir.
1985). Fal kowski reviewed the Suprenme Court’s decision in
Heckl er v. Chaney, 470 U S. 835, 105 S. Ct. 1649, 84 L. Ed. 2d
714 (1985). There, the Supreme Court held that the FDA' s
deci sion not to regulate |ethal injections was unrevi ewabl e
because, like a decision not to prosecute, it was commtted to
t he agency’s sole discretion and there was no law for a
reviewi ng court to apply. Accordingly, the Circuit held that
DQJ’ s decision not to provide |egal representation under 28
U S.C. 8 517 was al so unrevi ewabl e. See Fal kowski, 764 F.2d

at 911.



Hal | chall enges this basis for representation arguing
t hat the governnment has no interest here because this is a
private tort action between Hall and Clinton. Hall cites the
cautionary | anguage of In re Debs, 158 U. S. 564, 586, 15 S.
Ct. 900, 39 L. Ed. 1092 (1985), that “it is not the province
of the governnent to interfere in any mere matter of private
controversy between individuals, or to use its great powers to
enforce the rights of one agai nst another.”

Before reaching the nmerits of Hall’s argunent, the Court
nmust determ ne whether it can review DOJ's decision to
represent Clinton. |If this were a decision not to provide
representation then Fal kowski would settle the question. See
e.g, Flanagan v. Reno, 8 F. Supp. 2d 1049 (N.D. Il1. 1998);
Gui ken Corp. v. I.R S., 1987 W 15112 (S.D.N. Y. July 28,
1987). However, Heckler holds that “when an agency does act
to enforce, that action itself provides a focus for judicial
review, inasnmuch as the agency nust have exercised its power
in some manner. The action at |east can be reviewed to
det erm ne whet her the agency exceeded its statutory powers.”
Heckler, 470 U S. at 832. This suggests that a decision to
act may be revi ewabl e, even though a decision not to act is
not reviewabl e.

To support its position, DQOJ cites Brawer v. Horowtz,

-5-



535 F.2d 830 (3rd Cir. 1976), which upheld DQJ's decision to
represent a non-governnment defendant in a civil case where the
case was deened to inplicate the interests of the United
States. That case involved a crimnal informnt who was
subsequently sued in a civil action for an all eged conspiracy
to use perjured testinmony. The Brawer Court dism ssed the
contention that DOJ had no authority to represent a non-
governnment defendant in a civil suit as “approach[ing] the
frivolous,” noting that the only limtation in 28 U S.C. § 517
is that an interest of the United States be at stake. 1d. at
836. Further, that court found that the United States did
have an interest in ensuring that crimnal informants are free
fromthe threat of harassing civil suits due to their
testinony. See id.?

DQJ also cites, Booth v. Fletcher, 101 F.2d 676 (D.C.
Cir. 1938), that underscores the breadth of the attorney
general’s discretion to deternmine the interests of the United
St ates under the predecessor statute to 88 516, 517. The

Booth Court noted that the Attorney General is enpowered to

2 1n Brawer, the court made a determ nation that the

interests were inplicated. However, that case was deci ded
bef ore Heckler v. Chaney, and DQOJ argues that it is no |onger

appropriate for a court to nake such an i ndependent
det er m nati on.
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provi de representation “whenever in his opinion those
interests may be jeopardized.” 1d. at 681. The Circuit in
Booth al so noted that Congress has tacitly sanctioned the
appearance of DOJ in many cases between private persons where
a US. interest is involved. See id. at 682. Thus, it
appears that the discretion afforded to the attorney general
under 88 516, 517 is as extensive as contenpl ated by DQJ.
Accordingly, the Court concludes that a decision to provide
representation subject to 8517 is non-reviewable or, alternatively,
that the governnent has articulated a sufficient interest to pass

muster under the flexible mandate of that statute.

1. Clinton’s Mdtion to Dism ss

Clinton argues that both claimand i ssue preclusion bar
this suit as to her because Hall | was brought and di sm ssed.
See Jack Faucett Assocs., Inc. v. ATT, 744 F.2d 118, 125 (D.C.
Cir. 1984). A judgnent that subject matter jurisdiction is
| acking constitutes res judicata as to that jurisdictional
i ssue. See GAF Corp. v. United States, 818 F.2d 901, 912 n.
72 (D.C. Cir. 1987). In Hall I, Hall sued Clinton and others
under 8§ 1985(1) and the Fifth Amendnment. The Fourth Circuit
hel d that CSRA preenpted these counts and upheld the District

Court’s dism ssal of these clainms for |ack of subject matter
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jurisdiction. See Hall |, 203 F.2d at 205.

Hal | contends, however, that this case does not present
the sanme issues as Hall | because she is alleging common | aw
tort clains against Clinton in this case whereas in the
earlier case Clinton was charged with conspiracy under a
federal statute as well as a constitutional violation.
However, the holding in Hall | that subject matter
jurisdiction does not exist does not hinge on Hall’'s pleading
federal statutory and constitutional |aw violations, rather
than tortious conduct. Rather, the Eastern District of
Virginia held that the CSRA constituted the sole renmedy for
the alleged conduct at issue. See Hall |, at 6; see also Hal
I, 203 F.3d at 205 (holding that “the salient fact here is
that the wongful acts Hall alleges were taken agai nst her
arose out of her federal enploynent relationship”).

In Hall 1, Hall disputed that the CSRA applied to conduct
by Clinton and ot her defendants because they were not her
supervi sors and allegedly did not have authority to “take,
direct others to take, recommend or approve any personnel
action” as the CSRA requires. Hall | at 6 (internal citations
omtted). The court refuted this contention, finding that the
defendants’ conduct was enpl oynent rel ated and ot herw se

within the scope of the CSRA. See id. The court found that
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Clinton and the other defendants in that case nust have the
requi site authority to influence Hall’'s job status or else
Hall’s claimwould fail for failure to state a clai mupon
which relief can be granted. See id. at 7.

The Eastern District of Virginia s holding that it does
not have subject matter jurisdiction over Hall’s clains is
bi nding on this court in any case brought by Hall agai nst
Clinton arising fromher previous enploynent with the White
House. Furthernmore, this Court holds that in this
jurisdiction the CSRA provides the sole renedy for the actions
by Clinton in this case. Congress intended for the CSRA to be
a comprehensive renedy for federal enployees with
i ndi vidualized job grievances. See e.g., Bush v. Lucas, 462
UsS 367, 103 S. C. 2402, 76 L. Ed. 2d 648 (1983); Spagnola v.
Mat his, 809 F.2d 16, 30 (D.C. Gr. 1986); Cox v. Henzy, 124 F.3d
186 (3rd Cir. 1997) aff’'g 1997 W 164270 (E.D. Pa. 1997);
Jones v. Tennessee Valley Authority, 948 F.2d 258 (6th Cir.
1991). Moreover, the CSRA is the exclusive renmedy, even if it
affords inconplete relief. See Mttleman v. United States
Treasury, 773 F. Supp. 442 (D.D.C. 1991); Desnond v. Dept. O

Defense, 989 F.2d 484 (1st Cir. 1993). Accordingly, Halls



clai magainst Clinton nust be dism ssed for a | ack of subject

matter jurisdiction.?

| V. DNC' s Motion to Dism ss

A. 8§ 1985(1) Claim

The DNC argues that the § 1985(1) claimshould be barred
under the doctrine of issue preclusion because the Eastern
District of Virginia dismssed the 8§ 1985(1) charges agai nst
ot her defendants in Hall | arising fromthe sane disputed
incidents. That Court stated that the § 1985(1) claimwas
barred because the CSRA constituted Hall’s sole renedy for her
all eged mstreatnment. Although the DNC was not a party to
that suit at the time of the ruling, it neverthel ess contends
that Hall is barred fromrelitigating this issue under
of fensive coll ateral estoppel. Hall argues that preclusion
does not apply because she is bringing the charge against a
private entity, rather than an enpl oyer.

The Court is dubious that the distinction matters here.
In Hall 1, Hall argued that Clinton was a private party, and
the court nonetheless held that the CSRA precluded a 1985(1)

action against her. However, assum ng arguendo that the

3 The Court need not reach the issue of whether Hall’s
clainms are barred by the doctrine of claimpreclusion.
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distinction is sufficient to prevent issue preclusion, the
Court nonetheless finds that the CSRA preenpts a § 1985(1)

cl ai m agai nst the DNC for substantially the sane reasons why
CSRA preenpts a 8 1985(1) claimagainst Clinton. While there
may be some scenario in which Hall could pursue a separate 8§
1985(1) claimagainst a non-governnment party, the Court finds
that Hall cannot do so in this case, where she has not pled
any direct negative action by an outside party. Rather, the
conduct at issue here is federal personnel actions and such
actions are squarely within the scope of the CSRA, even if

t hat statute does not provide a basis to sue the DNC. See
Bush, 462 U. S. at 388-90 (refusing to allow a Bivens action
even though “existing renedies [did] not provide conplete
relief”).

Moreover, it appears that Hall has filed her conpl aint
outside the statute of limtations. The parties agree that
the relevant statute of limtations for a 8 1985(1) violation
in this jurisdiction is three years. The latest incident
identified in the conplaint took place in the fall of 1996,
nore than three years before Hall filed her conplaint dated
Decenmber 13, 1999. Hall argues that the clock should not
begin to run until Novenber 1998, when the House Gover nnent

Ref orm and Oversight Committee issued a report regarding the
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devel opnent of the White House database. Hall contends that
it was not until the release of this report that she knew the
cause of the harm she had all egedly suffered, particularly the
identity of the individuals involved. Hall clearly knew all
she needed to know since 1993 when she all egedly conpl ai ned
about a violation of the Hatch Act if she were to carry out
the wishes of Clinton and the DNC with respect to the conputer

dat abase.

B. Civil Conspiracy

Hal | al so charged DNC with civil conspiracy to conmt
unl awf ul acts by converting governnent resources and utilizing
governnment personnel to create a database for use as a
partisan tool. Hall argues that DNC is vicariously liable for
Clinton’s unlawful conduct, after Hal berstamv. Welch, 705
F.2d 472 (D.C. Cir. 1983). However, DNC argues, and the Court
agrees, that the underlying conduct is not actionable and that
“as a matter of substantive |aw, one cannot be liable for a
conspiracy that does not have as its object an actionable
wrong.” Riddell v. Riddell Washington Corp., 866 F.2d 1480,
1494 (D.C. Cir. 1989). Thus, a violation of the Hatch Act,
even if true, cannot be the basis of a privately actionable

tort.
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V. Concl usi on

For the reasons stated, Hall’s nmotion to disqualify DQJ

is DENIED;, Clinton's notion to dism ss is GRANTED; and DNC s
motion to dism ss i s GRANTED

An appropriate order shall acconpany this opinion.

DATE EMMVET G. SULLI VAN
United States District Judge

-13-



Notice to:
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Judi cial Watch

Suite 725

501 School Street, S. W
Washi ngton, DC 20024

Lois B. Gsler

Mart ha Rubi o

U S. Dept. of Justice
Civil Division

Federal Programs Branch
P. O. Box 883
Washi ngt on, DC 20044

Joseph Sandl er
Sandler & Reiff

6 ESt., SSW
Washi ngt on, DC 20003
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